KYLINE AL Q2
V.
O-H CGE F SIRFACE M N NG RECLAVATI ON AND ENFCGRCEMVENT

| BLA 95-709 Deci ded August 11, 1999

Appeal fromorders of Admnistrative Law Judge David Torbett granting
costs and expenses including attorney fees pursuant to section 525(e) of
the Surface Mning Gontrol and Recl anati on Act of 1977, 30 US C ' 1275(e)

(1994) .

Hearings D visi on Docket NX 93-5-PR

Afirned.

1.

Attorney Fees: Surface Mning Gontrol and Recl anation
Act of 1977--Satutory Qonstruction: General | y--Surface
Mning Gntrol and Recl anati on Act of 1977. Attorney
Fees/ Qosts and Expenses: General |y

In section 701 of SMORA "permt applicant™ or
"applicant” and "permttee" are separately defined as
"a person applying for a permt,"” and "a person hol di ng
apermt,” respectively. 30 USC ' 1291(16) and (18)
(1994). The definition of "person" includes coal
conpanies. 30 US C' 1291(19) (1994). Accordingly, a
permt applicant seeking reviewof the denial of a
permt application is a person who nay properly
petition for an award of costs and expenses i ncl udi ng
attorney fees under 43 CF. R ' 4.1294(b).

SQurface Mning Gontrol and Recl amation Act of 1977:
Attorney Fees/ Qosts and Expenses

Section 525(e) of SMIRA 30 US C ' 1275(e) (1994),
aut hori zes an award of "all costs and expenses
(including attorney fees) as determned by the
Secretary to have been reasonably incurred" for or in
connection wth a person's participation in an

admni strative proceedi ng under the Act. A person
seeking attorney fees is not required to record in
great detail how each mnute of tine was expended, but
the general subject matter of the expenditure shoul d be
identified. A good-faith petition for costs and
expenses, including attorney fees, is one which

excl udes excessive, redundant, or unnecessary hours.
The determnation of an admnistrative | aw judge to
grant a petition for costs and expenses, includi ng
attorney fees, wll not be disturbed on appeal absent a
show ng of error or abuse of discretion.
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APPEARANCES Charles P. Gault, Esq., Gfice of the Held Solicitor, US
Departnent of the Interior, Knoxville, Tennessee, and Thonas A Bovard,
Esq., Ofice of the Solicitor, US Departnent of the Interior, Vdshi ngton,
DC, for the Ofice of Surface Mning Recl anati on and Enforcenent; Charl es
A Végner 111, Esg., and Joseph N darke, Jr., Esg., Knoxville, Tennessee,
for Kyline Gal Gonpany.

(PN ON BY ADM N STRATI VE JUDCGE | RWN

The Gfice of Surface Mning Recl anati on and Enforcenent (C8V) has
appeal ed orders dated August 1, 1994, and June 21, 1995, by Administrative
Law Judge David Torbett granting $216, 070.13 in costs and expenses
including attorney fees to Kyline Ga Gonpany (Kkyline) in Hearings
D vi sion Docket No. NX 93-5-PR

The case underlying Skyline's petition for costs and expenses
concerned a toxic material s handling plan (TMP) submtted by Skyline on
July 23, 1992, and the denial by CBMof Permt (application) No. 2846 on
April 26, 1993. The case is one of four consolidated cases invol ving two
adj acent Kkyline surface nmining sites near Dunl ap, Tennessee. The two nmine
sites are the Pine Rdge East Mne and the B g Brush Qeek Mne. The A ne
Rdge East Mne is permtted under Permt No. 2876. A portion of the B g
Brush reek site had earlier been permtted under Permit No. 2895, and that
area (Wthin Permit No. 2895) is totally wthin the application for Pernmt
No. 2846. (Common issues of fact in each case concerned previously approved
or proposed TMP s. (CBMBrief at 1-2; Kyline Reply Brief at 1-3.)

Syline filed a request for reviewof the denial of the application
and a hearing was hel d between May 10 and June 23, 1993. A the hearing,
i ssues concerning the approvability of the TMP and its adequacy to avoi d
acid/toxic mne drai nage were litigated. Judge Torbett found that C8V had
failed to consider rel evant evidence in denying the application for pernit.

He therefore adjourned the case to June 23 to allowthe parties to

negotiate. During the adj ournnent, CBMeval uated the revi ew by out si de
experts of Kyline's TMP and concl uded that it would work to prevent
acid/toxic mne drainage, that the site had been adequately characterized
concerning the potential for acid/toxic mne drainage, and that the pernmt
was subject to approval. onsequently, C8Missued Permit No. 2846. n
Septenter 18, 1993, the parties submtted an order wherein Skyline's
application for reviewwas sustai ned and the four consolidated cases were
concluded. (August 1, 1994, Qder at 2-3.)

The case before Judge Torbett, and now before the Board, concerns only
Docket No. NX93-5-PR In his August 1, 1994, order, Judge Torbett defined
the i ssues as whether Skyline was entitled to costs and expenses i ncl udi ng
attorney fees as a nonpermittee under 43 CF. R ' 4.1294(b), and if so,
what anount shoul d be awar ded.

43 CF.R ' 4.1294(b) provides that:

Appropriate costs and expenses including attorneys' fees nay be

avarded * * * [flromCBMto any person, other than a permttee or
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his representative, who initiates or participates in any
proceedi ng under the Act, and who prevails in whole or in part,
achieving at | east sone degree of success on the nerits, upon a
finding that such person nade a substantial contribution to a
full and fair determnation of the issues.

Syline argued that it was an applicant for a permt, not a permttee,
and thus qualified upon a showng that it net the criteria of 43 CF.R '
4.1294(b). CBMargued that SKyline was a permttee and therefore required
to prove bad faith on the part of G8Min order to qualify for costs and
fees under 43 CF. R ' 4.129(c).

43 CF.R ' 4.1294(c) provides that:

Appropriate costs and expenses, including attorneys' fees nay be
avarded * * * [t]o a permttee fromC8Viwhen the permttee
denonstrates that CBMissued an order of cessation, a notice of
violation [NO/] or an order to show cause why a permit shoul d not
be suspended or revoked, in bad faith and for harassing or

enbar rassi ng the permttee.

In his August 1, 1994, order, Judge Torbett rejected CBVIs argunent,
noting that an applicant for a permt is not, and does not becone, a
"permttee” until the applicant is issued a permt. He further found that,
as a mning conpany, Skyline was a "person” under 30 US C ' 1291(19)
(1994) and was therefore eligible to petition for and recei ve an award of
costs and fees under 43 CF.R ' 4.1294(b). Judge Torbett noted that 43
CFR ' 4.1294(c) specifically covers enforcenent actions taken agai nst
permttees, that is, cases involving cessation orders (QOs), NO/s, or
orders to show cause why a permt shoul d not be suspended or revoked. That
regul ati on, the Judge observed, makes no nention of denials of permt
applications. He ruled that the governing regulation was 43 CF. R
4.1294(b) and that SKyline net the criteria therein. (August 1, 1994,
Qder at 3-5 7.)

Wth respect to the anount of the award, Judge Torbett noted in his
August 1, 1994, order that the application submtted by Skyline covered al |
four consolidated cases and did not particularly identify which work was
perfornmed on NX-93-5-PR He therefore instructed Skyline to resubmt
detailed billings denonstrating the work perforned for that case.

h Gctober 27, 1994, we declined to exercise interlocutory revi ew of
Judge Torbett's August 1, 1994, order ruling that Skyline coul d recei ve an
avard under 43 CF. R ' 4.1294(b). O Gctober 28, 1994, Syline filed a
revised petition for costs and expenses including attorney fees that
del eted charges incurred solely for the benefit of the nonqualifying
enforcenent cases. CBMfiled areply to the revised petition on February
3, 1995, and SKyline filed a response to C8Mis reply on March 13, 1995.
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n June 21, 1995, Judge Torbett issued his order granti ng $216, 070. 13
in costs and expenses including attorney fees. Judge Torbett rejected
CBM's argunents that Skyline had not properly docunented attorney hours,
finding that the attorneys' logs were very simlar to those we found
adequate in Gateway Goal . v. 8V} 131 IBLA 212 (1994). He deducted tine
he found one of the attorneys had spent on one of the enforcenent cases and
reduced the attorney fee accordingly. He found the case was conpl ex and
| engt hy enough to justify the fees of two attorneys for Skyline, noting
that CBVihad al so assigned two attorneys to the case. Judge Torbett
avnar ded Skyline $122,168.49 in attorney fees. In addition, stating that
the standard for reinbursing expert fees as other costs and expenses was
whet her the expert had contributed nmaterially to the applicant's
presentation of its case (citing Natural Resources Defense Gouncil, Inc. v.
CBM 107 1BLA 339, 406, 96 |.D 83, 119 (1989)), Judge Torbett found
Syline entitled to $93,901.64 for expert fees. He subtracted
approxi natel y $3,700 for work done by Marshall MIler on the FH sher Mning
Project because it did not contribute materially. (June 21, 1995, Qder at
2.)

Higibility for Anard

CBMcontends, as it did before Judge Torbett, that Syline is not
entitled to an anard "under 43 CF. R ' 4.1294(b) because it is the
"permttee’ " and "nust denonstrate that CBMacted in bad faith and for the
pur pose of harassing or embarrassing it." (Respondent's Brief in Support
of its Notice of Appeal at 10.) CBMobserves that SKyline was in fact the
permttee in the other dockets which were consolidated with NX 93-5-PR for
trial. CBMstates: "It is only through the mnisterial act of
artificially isolating the appeal in NX 93-5-PR fromthe others that
[Kyline] is able to argue that it is not a permttee.” (Brief at 11.)
CBMpoints out that the permt application in NX 93-5-PRwas not for a new
mne site but was for an expanded permt area at the B g Brush Mne. 8V
contends that Judge Torbett erred when he ruled: "Nothing in the
regul ations states that a party loses a right to costs and expenses on a
permt application review by consolidating that case wth cases concerning
NO/s or QOs." (August 1, 1994, Qder at 4.) BV contends that because
Syline "was the actual permttee at B g Brush and Fine Rdge East at all
tinmes during this litigation, it can only be eligible [for costs and fees]
if it neets the standard in 43 CF. R ' 4.1294(c)." (Brief at 12.)

CBMargues that 30 CF. R " 701.5, which defines "permttee" as "a
person holding or required by the Act or this chapter to hold a permt to
conduct surface coal mning and recl anation operations,” refers to anyone
who shoul d have a permit and clearly includes Skyline. (Brief at 13.)

CBMrefers to the legislative history of section 525(e) of the Surface
Mning Gntrol and Recl anati on Act of 1977 (SMRA or the Act), 30 US C
1275(e) (1994), quoting fromS Rep. No. 128, 95" (ong. 1% Sess. 59 (1977):

If private citizens are to be able to assert the rights granted
themby this bill, and if those who violate this bill's

requi renents are not to proceed wth inpunity, then citizens nust
have
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the opportunity to recover the attorneys' fees necessary to
vindicate their rights. Attorneys' fees nmay be awarded to the
permttee or governnent when the suit or participation i s brought
in bad faith.

(Brief at 15 (enphasis in the brief).) CBMasserts that Gongress intended
to differentiate between private citizens and coal conpany permttees, that
it only intended fees to be awarded coal conpani es when the agency acted in
bad faith. (Brief at 15, 16.)

CBMal so adverts to cooments attending the promul gation of 43 CF. R '
4.1294 and argues that ' 4.1294(b) is "reserved for private citizens" and a
coal conpany "nust present its claimfor an award under ' 4.1294(c)."
(Brief at 18.) (CBMurges that permt applicants are not "private citizens"

r "persons" and are therefore excluded fromthe anbit of 43 CF. R '
4.1294(b). (CBMBrief at 20.)

Syl ine contends that under the SMIRA and the regul atory schene it was
an applicant, and not a permttee. Skyline notes that the Act, 30 US C '
1291(18) (1994), defines permttee as "a person holding a permt,"” and that
CBM's regul ations differentiate between an applicant and a pernmttee.

Thus, under 30 CF.R ' 701.5, an "applicant” is a "person seeki ng a
permt, permt revision, renewal ," etc., whereas a "permttee” is "person
hol ding or required by the Act or this chapt er to hold a permt to conduct
surface coal mning and reclamation operations.” (Reply Brief at 12-13.)
Syline also cites 43 CF. R ' 4.1361 whi ch accords the right to file for
reviewto the "applicant, permttee, or any person” adversely affected by a
decision of BV Again, Skyline points out that the drafters
differentiated, or recogni zed as separate entities, "applicant" and
"permttee.” (Reply Brief at 14.) Skyline denies that the | egislative
history of SVMORA or the conmentary attending pronul gation of 43 CF.R '
4.1294 offers any support for CBMs position. (Reply Brief at 15-20.)

[1] CBMs argunents construing SKyline as a permttee for purposes of
this proceeding do not wthstand anal ysis of the Act and the rel evant
regul atory provisions. A pertinent canon of statutory construction
requires that, because "[a] statute is passed as a whole and not in parts
or sections and is animated by one general purpose and intent, * * * each
part or section shoul d be construed i n connection wth every other part or
section so as to produce a harnoni ous whole.” Nornman J. S nger, 2A
Sutherland Sat Gonst ' 46.05 (5th ed. 1992). Earl WIlians, 140 | BLA 295,
303-4 (1997). Several definitions in SMRA are pertinent to our anal ysis
and we construe themin harmony. The Act defines "permt applicant” or
"applicant” as "a person applying for a permt,"” and it defines "permttee"
as "a person holding a permt.” Hnally, it defines "person” as "an
i ndividual, partnership, association, society, joint stock conpany, firm
conpany, corporation, or other business organization." 30 USC '
1291(16), (18), and (19) (1994). Thus, the Act clearly differentiates
between an applicant for a permt and a permttee. To endorse CBVs
argunents would require us toignore this distinction nade by the Act
between an "applicant” and a "permttee.” The undisputed facts of record
are that Skyline,
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even though it held other permts at these mne sites, and even though it
was seeki ng an expanded permit area at the B g Brush site, was an appl i cant
for a specific permt, and not a permttee, in Docket No. NX 93-5-PR
Accordingly, Judge Torbett did not err when he ruled that the consolidation
of this proceeding (NX 93-5-PR with others, in which SKyline was a
permttee, did not foreclose its right to costs and expenses under 43
CFR ' 4.129(b).

As a coal conpany, SKyline is clearly wthin the category of "person’
under the Act, and as such is not excluded fromthe anbit of 43 CF R '
4.1294(b) unless it is also a permttee. To accept CBMs argunent woul d
virtually elimnate the possibility that a coal conpany coul d ever be
considered either a "person” or a "permt applicant” under the Act.

Moreover, the regulatory definition of "permttee” in 30 CFR '
701.5 does not support CBMs position--that a permttee is anyone who
shoul d have a permt. (CBMBrief at 13.) The regulation (quoted earlier)
speaks to two categories of persons, those holding a permt and those
required to hold a permt to conduct mining and recl anation operati ons.
This definition does not elimnate the category of "permt applicant,”
which is also defined in 30 CF.R ' 701.5 as "any person seeking a pernt,
permt revision, renewal ." Rather, the regulatory definition of
"permttee” enconpasses persons who, mning wthout a permt, are
imedi ately subject to the enforcenent authority of the Act. 30 US C '
1271(a)(2) (1994); 30 CF. R ' 843.11(a)(1).

CBMis correct inits assertion that in SMRA Gongress intended to
differentiate between private citizens and coal operators. However, its
concl usion that coal operators can recover fees and expenses only if they
prove bad faith is not supported by the | egislative history, does not
followfromthat differentiation and is not supportable in view of the fact
that a coal conpany may be a "person” as well as a "permttee.” Hnally,
we find no support in the cooments attendi ng promul gati on, nor anywhere
else, for (GBMs argunent that 43 CF.R ' 4.1294(b) is reserved for private
citizens and that coal operators nust present clains for awards excl usively
under 43 CF.R ' 4.1294(c).

Accordingly we find that 43 CF.R ' 4.1294(b) is the applicabl e
regul ation for Skyline's petition for an anard of costs and expenses
including attorney fees in this case.

S andards for Awnard

CBMcontends that Skyline fails to neet the standards for an award of
costs and expenses, including attorney fees, and that the anount awarded by
Judge Torbett nust therefore be reduced. CBMnotes that in Skyline's
supporting docunentation there are 15 "entries | abel ed as either "tel ephone
conferences’ or "review of docunents,’ wthout further explanation or
docunentation totaling 7.80 hours for attorney Charles Végner and 3. 40
hours for attorney Joe Qarke." (Brief at 24.) CBMcontends that award
standards are not net in these instances because the subject natter of the
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billed hours is not disclosed;, therefore, the anard shoul d be reduced by
"at least ten percent."” (Brief at 27.) GMfurther contends that certain
work shoul d have been billed at | esser rates or excluded fromSkyline' s fee
request entirely. CBMcites a SKyline fee entry for April 15, 1993, which
reads: "Meeting at the mne site. (onference wth experts and client
representatives at mne site. CAW11.00 JNC 12.00." (CBMnotes that since
the attorneys were located in Knoxville and the mine site is near Dunl ap,
Tennessee, "it is reasonabl e to assune that travel tine was included, but
it is inpossible to ascertain how many hours were spent in travel and how
nany hours were spent at the mne site." (Brief at 29.)

CBMal so disputes fee anards to both, rather than just one, Skyline
attorney. CBMnotes that both Charles Végner and Joe d arke attended the
hearings, "but only M. Végner actually participated on the record, except
for one instance when M. Qarke began to question a wtness and M. Végner
stopped himand took over." C(BMstates that M. darke did not participate
in the hearing as co-counsel, "and his tine shoul d be reinbursed, if at
all, at aparalegal rate rather than at an attorney's rate.” (Brief at
30.) BMcites as exanpl es of unal | onabl e "doubl e coverage" Skyline
billingitens for Aoril 2, 7, and 15, My 4, 5 6, 15 and 16, June 7, 9,
and 10, 1993, and April 5, 1994. (Brief at 31.)

CBMargues that attorneys nay not charge the sane rate for work that
does not involve legal skills. It cites 12 billing instances in which the
tasks being billed are described as the preparation of letters, faxes,
nenor anduns, revisions of notions, tel ephone conferences, trial
preparation, and assenbling of exhibits. CBMargues that these billing
itens are exanpl es "where mnisterial or nechani cal tasks are intermngl ed
wth other work so that it is inpossible for the Gourt to nake a reasoned
determnation of what tine was invol ved in each task, or what rate to
apply." (Brief at 32-34.)

Next, CBMchal | enges as not conpensabl e an award of $14,950.35 for the
work of SKkyline's "nontestinonial experts.” CBMargues that, in the
absence of a specific statutory provision, conpensation for the work of
nontestinoni al experts is precluded by 28 US C '' 1821 and 1920 (1994).
(Brief at 34-36.) Uhder 28 US C ' 1920 (1994), conpensation nay be
provided to cover fees of wtnesses and court-appoi nted experts. 28 US C
' 1821(b) (1994) limts wtness fees to a dollar anount per day for
attendance and travel .

Fnally, CGBMobjects to $3,696.40 billed by Skyline for an infornation
gathering task, "Project 7T08, Hsher Mning Inc.," which was not used in
presenting its case due to a | ack of conparability between the B g Brush
and the Hsher Mning sites. Two further itens in Skyline' s revised
petition, CBMasserts, were for work not connected wth NX 93-5-PR and are
not conpensable. These itens, totaling 2-1/2 hours of work by Charles A
Vegner |11, are described as obtai ning "agreenent fromCBMwth regard to
Pine Rdge" and a tel ephone call wth Charles Gault regarding "termnation
of NOV' on June 29 and Septenber 21, 1993, respectively.
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Responding first to G8BMs challenge to the 11.20 hours billed for 15
entries | abel ed as tel ephone conversations or review of docunents (C8VI
Brief at 24), SKyline contends that its docunentation is simlar to
docunentation found qualifying in Giteway Goal . v. G8V 131 IBLA 212
(1994). <Kkyline asserts that the "specific subject natter” of tel ephone
conversations, consultation wth experts or opposi ng counsel need not be
spelled out, and is, in the present case, even nore detailed than the
docunent ation found acceptable in Gateway. (Reply Brief at 23-24.)

Syl ine defends the anard of fees to both its attorneys, Charles A
Vegner 111 and Joseph N Qarke, Jr. Skyline asserts that its attorneys
divided the trial preparation and presentation tasks, that d arke was
responsi bl e for all examnation and cross-examnation of wtnesses on the
subj ect of blasting and had prinary responsibility for di scovery docunents,
noti ons, and docunents other than the original pleadings, while Végner, as
| ead counsel, "was responsi bl e for devel oping overall strategy, drafting
the original pleadings in this case and examning all permt review and
geochemcal wtnesses called at trial by either side." (Reply Brief at 24-
25.) Skyline denies CBMs allegation that Qarke did not actual |y
participate on the record, noting that the transcript shows that "M.

A arke did indeed handl e the direct examnation and cross-exam nation of
all wtnesses who were call ed by both sides concerning the crucial issue of
blasting.” Skyline cites the pertinent transcript references. (Reply
Brief at 25-26 (footnote omtted).)

Wth respect to the exanpl es of unal | owabl e "doubl e coverage" billing
cited by &M Skyline answers that CBMitsel f was represented by two
attorneys throughout, that it appreciated the conplexity of the issues in
the case, and that the "joint participation of both its attorneys was not
only highly advisable but essential." (Reply Brief at 27 (footnote
omtted).)

Gncerning billing for mnisteria and nechani cal tasks, Skyline
responds that nore attorney tine woul d have been consuned by expl ai ning the
tasks to a paral egal rather than performing themin the first place inthis
case, which invol ves conpl ex and vol umnous docunentation. (Reply Brief at
29.)

Syline further asserts it is entitled to an anard for the work of its
nontestinoni al experts. Skyline observes that section 525(e) of SMIRA 30
USC ' 1275(e) (1994), provides for the recovery of "all costs"
reasonabl y i ncurred by the successful party.

VW find no basis for CBMs objection to the $3,696.40 billed by
Syline for the "Project 7T08 H sher Mning, Inc.” and for work perforned
on June 29 and Septenber 21, 1993 ($113) on an NO/ in an enforcenent case.

As noted above, Judge Torbett disallowed the cost of the work concerning
the H sher Mning Gonpany and reduced the award for Charles Végner's work
on those two dates.

[2] Judge Torbett found, and we agree, that the schedul e of
attorneys' hours and itemzation submtted by SKyline in its revised
petition was adequate for a determination of an award of attorney fees. A
good-faith petition for costs and expenses, including attorney fees, is one
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whi ch excl udes excessi ve, redundant or unnecessary hours, and the trier of
fact has the discretion to nake those determnations to arrive at a
reasonabl e fee. Hensley v. Eckerhart, 461 US 424, 433, 434, 437 n.12
(1983). A person seeking attorney fees is not required to record in great
detail how each mnute of tine was expended, but the general subject natter
of the tine expenditures should be identified. UWah International, Inc. v.
Departnent of the Interior, 643 F. Supp. 810, 826 n.31 (D Wah 1986);
Giteway al . v. (M supra at 218. W find that Judge Torbett properly
determned the amount of that award, based on his eval uation of SKyline's
petition.

Fnally, weturnto C8Vis objection to the anard to the extent it
al loned $14,950.35 in fees for the nontestinoni al services of experts.
This figure represents the anmount sought by Skyline for the work of experts
who prepared trial exhibits and provided consulting services. (Revised
Petition, Tabs 3, 6, and 7.)

In Wst Mrginia Lhiversity Hospitals, Inc. v. Casey, 499 US 83
(1991), the court decided whether, wth regard to both testinonial and
nontestinoni al expert fees, the term"attorney's feein[42 US C] ' 1988
[(1994)] provides the "explicit statutory authority' " for reinbursenent of
expert fees. Id. at 87. 42 USC ' 1988 (1994) provides that in
litigation under the dvil Rghts Act of 1964, "the court, inits
discretion, nay allowthe prevailing party, other than the Lhited Sates, a
reasonabl e attorney's fee as part of the costs.” Review ng statutory
usage, the Gourt found that expert fees are "distinct” itens of expense,
id. at 92, and that attorney fees do not enbrace fees for experts'
services. 1d. at 97. The Qourt held that fees for experts' services in
civil rights litigation are not part of attorney fees under 42 US C
1988 (1994). CBMcites CGasey, contending that 28 US C '' 1920 and
1821(b) (1994) preclude awards for the services of nontestinonial experts.

The Gourt in Gasey cited Qaword Ftting G. v. J. T. @bbons, Inc.,
482 US 437 (1987), noting that "[28 US C ' 1920 and " 1821(b)] define
the full extent of a federal court's power to shift litigation costs absent
express statutory authority to go further.” Gasey, 499 US at 86. Inits
anal ysis, the Qourt adverted to the Equal Access to Justice Act of 1980,
whi ch provides: " fees and other expenses' includes the reasonabl e
expenses of expert wtnesses, the reasonabl e cost of any study, analysis,
engi neering report, test, or project which is found by the court to be
necessary for the preparation of the party's case and reasonabl e attorney
fees." 28 US C ' 2412(d)(2) (A (1994). The Qourt reasoned that "[i]f
the reasonabl e cost of a "study’ or "analysis' -- which is but another way
of describing nontestinonial expert services -- is by common usage al ready
included in the "attorney fees' * * * a significant and highly detail ed
part of the statute becones redundant.” GCasey, 499 US at 91

Inthis case, 30 US C ' 1275(e) (1994) provides for "the aggregate
anount of all costs and expenses (including attorney fees) as deternined by
the Secretary to have been reasonably incurred.” (Ewhasis supplied.) The
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plain neaning of this [anguage is not only that costs other than attorney
fees are conpensabl e, but that all such costs (reasonably incurred) are
conpensable. (CBMIs interpretation, which would render wthout effect the
phrase "all costs and expenses" is not supported by Gasey, which does not
precl ude cost shifting for nontestinoni al expert services where there is
"explicit statutory authority.” GCasey, 499 US at 86, 87, 91. In SMRA
the phrase "all costs and expenses" provides such authority. Accordingly,
Judge Torbett's award properly included conpensation for SKyline's

nont esti noni al experts.

To the extent not specifically addressed herein, CBVIs argunents have
been consi dered and rej ect ed.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF R ' 4.1, Judge Torbett's
August 1, 1994, and June 21, 1995, orders awardi ng Skyline $216, 070. 13 are
affirned.

WIlT A lrwn
Admini strative Judge
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ADM N STRATI VE JUDE BURSKI GONALRR NG

Wile |l find nyself in agreenent with both the result and the
reasoning of the lead opinion, | nust admt that | concur therein wth
certain msgivings. Hrst of all, | amnot at all convinced that Gongress
intended to authorize the anard of costs and fees to permt applicants from
the Gfice of Surface Mning Recl anati on and Enforcenent (C8V) sinply for
obt ai ni ng "sone degree of success on the nerits, upon a finding that such
person nade a substantial contribution to a full and fair determnation of
the issues." 43 CF. R ' 4.1294(b). This standard would seemingly justify
an award to an applicant even in those circunstances in which it was
ultinatel y established that the application was properly denied, so |ong as
the appl i cant nanaged to showthat, on at |east one ground relied upon by
CBM the basis given for rejection was in error. It is difficult to
believe that this was the intent of those who crafted the statute or those
who drafted the regul ations, particularly since such an approach coul d wel |
have an inhibiting effect on CBMs vi gorous enforcenent of the applicabl e
| aws.

Be that as it may, the lead opinion's anal ysis of the applicabl e
regulations (43 CF.R ' 4.1294(b) and (c)) is difficult to contravene.
I ndeed, the element which | find particularly convincing is the opinion' s
anal ysis of subsection (c). By its terns, that subsection requires a
permttee to denonstrate "that C8Missued an order of cessation, a notice
of violation [NOV] or an order to show cause why a permt shoul d not be
suspended or revoked, in bad faith and for the purpose of harassing or
enbarrassing the permttee.” 43 CF R ' 4.1294(c). |If, as CGBMnow
contends, permt applicants were subsuned in the definition of
"permttees,” surely sone reference woul d have been nade in that subsection
tothe rejection of a permt application. The fact that no such reference
was nmade, together wth the broad | anguage of 43 CF. R ' 4.1294(b), |eads
ne to the sanme concl usi on enbraced in the | ead opi nion, nanely, that permt
applicants are to be treated as soneone "other than a permttee or his
representative.”" Wiile this may not be the result 1 woul d have opted for
had | been drafting the regulation, it is, nonethel ess, the result
seenmingly desired by those who did so.

An even nore troubling aspect of the instant case is that,

notw thstanding the fact that Skyline Goal Qonpany (Skyline) seeks paynent
of costs and expenses as a permt applicant, Skyline is, in fact, already
the permt holder of the B g Brush Geek mne site whi ch vas totaIIy
included in the lands which it sought to include wthin its new pernit.
Gonpare Permt Application No. 2846 with Permit No. 2895. [If Skyline had
sought to obtain a permit revision rather than file a new permt
application, there seens little question that its request for costs and
expenses woul d have, perforce of logic, arisen out of its status as a
permttee and Skyline woul d, therefore, have been required to establish bad
faith on the part of CG8Mas a precondition to an award. |ndeed,
Admini strative Law Judge Torbett so indicated in his August 1, 1994, order.
See Oder of August 1, 1994, at 4. Inreality, however, since Skyllne
sought to physically extend the area covered wthin Permt Nb. 2895, it
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was required by 30 CF.R ' 774.13(d) to file a new application rather than
seek a permt revision. Thus, it was the nandate of the regul ations rat her
than an el ection on Skyline's part which resulted in the filing of a new
permt application and the assunption by Skyline of the status of permt
appl i cant .

CBM strenuously argues that the issue of the adequacy of the toxic
nmaterials handling plan (TMHP) was, itself, independently raised in two
permt revision orders as well as an NO/ issued by CGBMto Syline. Fom
this CBMargues that, even though Skyline may be characterized as a pernit
"applicant” it was, simultaneously, a permt "hol der,” and shoul d be forced
to recover its costs and expenses under the aegis of 43 CF. R ' 4.1294(c)
as a permttee. But, as both Judge Torbett and the | ead opi nion herein
note, there is nothing which prevents an individual frombeing both a
permttee and a permt applicant at the sane tine.

Bot h Judge Torbett and the | ead opinion attenpt to differentiate
between the costs and expenses rel ated to obtai ning review of the denial of
Syline's new permt application and those costs and expenses whi ch arose
solely fromSkyline's chal l enges to the revision orders and the NOV. Al
expenses related to the forner were granted while those under the latter
wer e deni ed.

Much of the conceptual difficulty wth this |ast issue arises because
the TMHP issues involved in all four proceedi ngs were inextricably
intertw ned and Judge Torbett, in essence, allowed all costs and expenses
unl ess they arose solely as a result of Syline's challenge to the order
revisions and NOV. In other words, to the extent that there was any
overl ap between Skyline' s chall enges to CBMactions and Skyline' s appeal
fromthe CBMrejection of its permt application, Judge Torbett allowed
Syline to recoup those costs and expenses as a permt applicant. S nce
the anount of overlap was very great, the result was to allow Skyline to
recoup virtually all of the costs arising out of all four proceedings. The
| ead opi ni on adopts this sane approach.

G ven the specific chronol ogy of events in the instant case, | believe
this can be justified. Skyline filed its new permt application which
contained the TMP on July 23, 1992, before CBMhad initiated any of the
other actions herein. Indeed, it was not until 3 nonths later that CaM
issued the first of its ordered revisions, directing Syline to include an
approved TMHP within Permit No. 2895. Because the record woul d indicate
that Skyline's permt application served as the triggering factor in
precipitating all of the subsequent CBMactions, | deemit justifiable to
treat all of the costs and expenses which arose fromSkyline' s chal l enge to
the CBMrejection of its application as arising fromthe application
process even though this sane evi dence woul d, given the posture of the
various other appeal s, necessarily provide a basis for undermning CBMs
subsequent det er mi nat i ons.

| recogni ze that CBMmay view the instant decision wth sone concern.
Assuming it does, | woul d suggest that an easy renedy is available. As
the | ead opi nion denonstrates, the statutory provision authorizing the
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Secretary of the Interior to anard costs and expenses i s expansi vel y
witten. See 30 US C ' 1275(e) (1994). Doubtless, it woul d support a
nunber of differing regulatory structures beyond that whi ch presently
exists. |If CBMis dissatisfied wth the result fostered by its present
regul ations, it need only seek an anendnent of those regul ati ons so that
they coincide wth CBMs interpretation of the underlying policy of the
statute. But, so long as the present regul atory | anguage renains in
effect, | nust agree wth both the | ead opi nion and Judge Torbett that the
availability of an anard of costs and expenses wth respect to permt
applicants is properly determined under 43 CF. R ' 4.1294(b), rather than
43 CF.R ' 4.1294(c).

Janes L. Burski
Admini strative Judge
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